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ABSTRACT
Aim: This article aims to raise awareness and stimulate serious discussion of the negative impact of criminal law regulation on the prevention and treatment 
of infectious diseases, including HIV/AIDS, tuberculosis, and sexually transmitted diseases.
Materials and Methods: The study was conducted in 2024 and based on the empirical and analytical data of the Joint United Nations Programme on HIV/AIDS, 
the World Health Organization, the legal positions of the ECHR, legal practice and statistics of Ukraine, legal acts of the Ukraine, Germany, Estonia, Lithuania, 
and Poland. In total, 21 laws, drafts of laws, other documents, and 26 court decisions were analysed. Analytical, comparative, synthetic, systemic, sociological, 
induction, and deduction research methods were applied.
Conclusions: Criminal law should consider the latest medical research results when determining the boundaries of criminal law regulation. It is necessary to 
proceed from the principle of necessity in a democratic society when deciding on the criminalization of the transmission of HIV, tuberculosis, sexually transmitted 
diseases, COVID-19, and other infectious diseases. Based on this principle, decriminalization is necessary: a) infection with a disease that does not pose a serious 
danger; b) placing a person in danger of being infected with an infectious disease if such consequences did not occur and the person did not intend to become 
infected with such a disease.
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INTRODUCTION
Criminalization of acts, i.e., recognition of them as 

criminally punishable, entails severe restrictions of human 
rights and freedoms as consequences. Such a restriction 
is always associated with causing su'ering to the person 
who committed an act harmful to society and with many 
so-called side e'ects. We are talking about signi(cant 
expenditures of taxpayers’ funds, which are spent on the 
criminal justice system, su'ering that may be experienced by 
the families of convicted persons, the need for subsequent 
resocialization of persons who have been sentenced to 
isolation from society, deterioration of their health, the 
e'ect of so-called criminal infection, in which random 
o'enders in the process of serving their sentence acquire 
connections in the criminal world and skills to commit 
crimes. These and other side e'ects of criminalization 
are well known; therefore, criminal law in a democratic 
society is considered an extreme, last resort, ultima ratio.

Unfortunately, politicians often use criminal law measures 
to show their voters their determination to combat negative 
social phenomena. Decisions on criminalization are often 
made spontaneously without conducting the necessary 
scienti(c research, making them frequently ine'ective 
and unfair. 

Analyzing the situation in the (eld of epidemic safety, 
specialists in the (eld of prevention and treatment of infectious 
diseases insist that, in many cases, criminalization not only 
does not contribute to the (ght against epidemics but also 
has the opposite e'ect. The consequence of such measures 
is an increase in new infection cases. This criminalization 
hinders medical professionals’ e'orts to contain epidemics. 
This is, in particular, about the criminalization of placing 
a person in danger of being infected with the human 
immunode(ciency virus (hereinafter - HIV), as well as behavior 
that is not dangerous to society but is commonplace for 
groups of people with a high risk of HIV infection. [1].

The situation in which criminalization of acts negatively 
a'ects epidemic safety is unacceptable, while individual 
politicians and lawyers continue to defend the need for 
appropriate criminal law norms. Unfortunately, the (ndings 
of medical science remain unheeded. This demonstrates 
the need to conduct criminal law studies on this issue.

AIM
This article aims to raise awareness and stimulate serious 

discussion of the negative impact of criminal law regulation on 
the prevention and treatment of infectious diseases, including 
HIV/AIDS, tuberculosis, and sexually transmitted diseases.
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Unfair criminalization as a threat to epidemic safety

MATERIALS AND METHODS
The study was conducted in 2024 and based on the 

empirical and analytical data of the Joint United Nations 
Programme on HIV/AIDS, the World Health Organization, 
the legal positions of the ECHR, Ukrainian legal practice and 
statistics, and the legal acts of Ukraine, Germany, Estonia, 
Lithuania, and Poland. In total, 21 laws, drafts of laws, 
other documents, and 26 court decisions were analyzed. 

In the (rst stage, using analytical, synthetic, and systemic 
methods, Poland and Ukraine’s criminal legislation on placing 
a person in danger of contracting an infectious disease 
was studied. In the future, the similarities and di'erences 
between these regulations and criminal law regulations in 
contracting a contagious disease in Germany, Lithuania, 
and Estonia were identi(ed using a comparative method.

In the next stage, using sociological, analytical, and 
systemic methods, judicial statistics, and judicial practice 
of Ukraine on the application of criminal punishment for 
infection with the human immunode(ciency virus and other 
incurable infectious diseases, as well as for contracting a 
venereal disease, as well as WHO statistics on the number of 
new cases of HIV infection in Ukraine and other European 
countries were studied. Subsequently, the obtained results 
of the study of criminal legislation, statistical information, 
and judicial practice using analytical, synthetic, systemic 
methods, induction, and deduction methods were compared 
with analytical documents of the Joint United Nations 
Programme on HIV/AIDS, as well as research in the (eld of 
medicine on the impact of criminalization on the prevention 
and treatment of infectious diseases. 

These data made it possible to analyze the validity of 
criminalizing the act of putting a person in danger of 
being infected with a contagious disease based on the 
international standard of the legitimacy of restricting human 
rights and freedoms in a democratic society formulated 
in the decisions of the European Court of Human Rights.

REVIEW AND DISCUSSION
Infection of a person with an infectious disease that is 

dangerous to his life, or transmission of the virus of such 
a disease, is essentially causing serious bodily harm to the 
victim. Since causing serious bodily harm in criminal law 
is considered a criminally punishable act, it is logical that 
causing serious bodily harm by infecting with a particularly 
dangerous infectious disease or transmitting the virus of 
such a disease is also such an act. 

At the same time, in many countries, criminal laws have 
criminalized not only causing serious bodily harm but 
also the very fact of placing a person in danger of being 
infected or contracting an infectious disease, regardless 
of the actual consequences.

Thus, Article 130 of the Criminal Code of Ukraine [2] 
criminalizes, in Part 1, placing of a person in danger of 
being infected, in Part 2 – reckless infection, in Part 3 – 
reckless infection of two or more persons or a minor, in 
Part 4 – intentional infection with HIV or another incurable 
infectious disease that is dangerous to human life. Article 
133 of the Criminal Code of Ukraine criminalizes infection 

with a venereal disease, which can be committed both 
intentionally and recklessly; placing a person in danger 
of being infected with a venereal disease, according to 
the legislation of Ukraine, is criminally punishable only 
in the event of an attempt to commit this crime, which, 
under Article 15 of the Criminal Code of Ukraine, is possible 
only if the perpetrator acted with direct intent, wanting 
to infect the victim with a venereal disease.

Part 1 of Article 161 of the Penal Code of Poland criminalizes 
directly exposing a person to the risk of infection from HIV, 
a sexually transmitted disease, or a serious, incurable, or 
life-threatening infectious disease [3]. The Act of 7 July 
2022 abolished the previously existing di'erentiation in 
criminal punishment between exposing a person to the 
risk of infection from HIV and exposing a person to the risk 
of infection from a sexually transmitted disease or another 
incurable or life-threatening disease [4]. Such changes 
were justi(ed by the need to consider medical progress in 
the treatment of people infected with HIV, which means 
that the disease caused by this virus is no more dangerous 
than other particularly dangerous diseases, and a more 
severe punishment for exposing a person to the risk of 
contracting HIV unreasonably increases the stigmatization 
of people living with HIV [5].

A comparison of the criminal legislation of Ukraine and 
Poland in terms of criminalization of infection with an 
infectious disease shows that the scope of criminalization 
in this area in Poland is signi(cantly larger. Unlike Ukraine, 
criminally punishable o'enses include placing a risk of 
infection with a venereal disease, as well as posing a risk 
of infection and infection not only with HIV but also with 
another life-threatening disease. In this sense, Article 161 
of the Penal Code of Poland could have been applied to 
infection with the SARS-CoV-2 viral infection at the initial 
stages of the pandemic. However, the validity of such a 
decision was questioned [6].

Notably, the terminology used by Ukrainian and Polish 
legislators when formulating the legal norms under 
consideration in criminal law is incorrect. The WHO 
International Statistical Classi(cation of Diseases and Related 
Health Problems (ICD) [7] does not use the term “venereal 
disease”. This term is outdated, and diseases that were 
previously called venereal are included in a relatively broad 
list of diseases that are predominantly sexually transmitted 
(A50-A64). Therefore, the health legislation of both Poland 
and Ukraine does not provide for a list of venereal diseases. 
As a result, in Ukraine, over the past 10 years, Article 133 of 
the Criminal Code, “Infection with a venereal disease,” has not 
been applied; during this period, not a single criminal case 
was sent to the court with an indictment under this article 
[8]. In the criminal legislation of Poland, Part 1 of Article 
161 of the Penal Code (before amendments were made 
in 2022 – Part 2 of this Code) provides for the alternative 
of infection with either a venereal or infectious disease. 
Therefore, after the term “venereal disease” ceased to be 
used in medical legislation, this did not a'ect the scope 
of criminalization since “infectious disease” is broader and 
covers diseases previously de(ned as venereal. At the 
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same time, researchers note that this part of Article 161 
of the Criminal Code of Poland requires improvement 
[9]. The term “incurable disease” used in the criminal laws 
of Ukraine and Poland is also problematic since neither 
WHO documents nor the healthcare legislation of these 
countries use such a term [10, p. 159, 160].

A di'erent approach to the criminalization of infection with 
a life-threatening infectious disease is taken by countries 
whose criminal laws do not provide for separate articles 
describing such an act. Infection with a contagious disease, 
if necessary, can be considered as causing serious bodily 
harm or violating epidemic safety rules [11]. Examples of 
such countries include Germany [12], Estonia [13], and 
Lithuania [14].

An analysis of statistical information from Ukraine on the 
application of Article 130 of the Criminal Code of Ukraine, 
“Infection with HIV or any other incurable contagious diseases,” 
over the past 10 years from 2014 to 2023, shows that 71 
such o'enses were registered during this period, while only 
21 cases were sent to the court with a guilty verdict [8]. 
According to WHO, 139,393 new cases of HIV infection were 
identi(ed in Ukraine from 2012 to 2021, while before the 
start of the full-scale war in 2021, Ukraine ranked second 
after the Russian Federation in the European region in 
terms of the number of new cases of HIV infection (37.1 
per 100,000 population) [15].

As part of the study, an analysis of all sentences of Ukrainian 
courts posted in the Uni(ed State Register of Court Decisions 
showed that under Article 130 of the Criminal Code of 
Ukraine from 2006 to September 2024. Of the 23 court 
sentences under this article, three sentences involved 
the transmission of HIV through negligence to 4 victims, 
and 17 sentences involved placing a person in danger of 
being infected with HIV infection. As for placing a person 
in danger of being infected with HIV, in most cases, the 
methods of committing the acts not only did not lead to, 
but either could not lead to, HIV transmission at all, or the 
probability of such transmission was close to zero [11].

A comparison of the number of people in Ukraine brought 
to trial under Article 130 of the Criminal Code of Ukraine 
for transmitting HIV to another person with the number 
of new cases of HIV during this period shows that criminal 
justice is purely selective. (4 victims since 2006). It does 
not and cannot have a restraining e'ect on the spread 
of the epidemic. 

An analysis of scienti(c literature devoted to the issues of 
criminalization of exposing a person to the risk of infection 
with an infectious disease, including those transmitted 
sexually, as well as HIV transmission, shows signi(cant 
di'erences in the approaches of representatives of legal 
and medical sciences.

In states where criminal law provides for the infection of 
another person with an infectious disease in special norms, 
legal researchers mainly analyze the legal features of the 
corresponding criminal o'enses. At the same time, the 
issue of the validity of criminalization of placing at risk of 
infection with an infectious disease and the impact of such 
criminalization on epidemic safety is mainly not considered. In 

this aspect, it is worth noting the scienti(c research of Polish 
scientists Rafał Kubiak [6,] and Adam Wróbel [9], as well as 
Ukrainian scientists Kateryna Yanishevska [16], and Oksana 
Starko [17]. It can be assumed that posing a risk of bodily 
harm is a priori considered a basis for criminalization. Medical 
research in this area, which allows assessing the likelihood 
of infection transmission and its danger to human health, 
taking into account modern achievements of medical science 
and the impact of such criminalization on the (ght against 
epidemics, is not analyzed in the works of these authors.

Representatives of medical science, considering the 
speci(ed problem, focus on the groundlessness and 
inappropriateness of using criminal law in the (ght against 
the spread of infectious diseases. They argue that criminal 
legislation on placing a risk of infection with a contagious 
disease, including HIV, COVID-19, and others, is a serious 
obstacle to the prevention and treatment of infectious 
diseases and containing the epidemic [1; 18]. Due to the 
fear of criminal liability, people living with HIV, as well as 
su'ering from infectious diseases, in many cases refuse to 
be tested for infections, do not consult a doctor, but self-
medicate, which contributes to the spread of epidemics. 
In addition, researchers are sure that such criminalization 
leads to the violation of human rights [19; 20; 21]. Scientists 
also note the lack of understanding of legal science and 
legislation of the current state of medicine in preventing 
and treating infectious diseases [18; 22].

Criminalization, i.e., de(ning an act as criminally punishable 
in criminal law, always entails restricting human rights and 
freedoms. In a democratic state governed by the rule of law, 
such restrictions cannot be established without justi(cation 
and arbitrariness. When establishing and applying restrictions 
on exercising human rights and freedoms, international 
human rights standards oblige the state to be guided 
by their compliance with the criterion of “necessity in a 
democratic society,” the so-called three-pronged test of 
legitimacy. The content of this test was formulated in the 
decisions of the European Court of Human Rights, which 
determined that the test of “necessity in a democratic 
society” requires determining: 1) whether the “interference” 
complained of corresponded to a “pressing social need,” 
2) whether it was proportionate to the legitimate aim 
pursued and 3) whether the reasons given by the national 
authorities to justify it are relevant and su*cient [23; 24].

Based on this test, the need to criminalize placing a person 
in danger of being infected with an infectious disease or 
transmitting an infectious disease virus is possible only if 
such criminalization corresponds to the “pressing social 
need.” Such a social need could prevent the spread of 
especially dangerous infectious diseases and the e'ective 
(ght against epidemics, which will make it possible to 
preserve the life and health of people as the highest social 
values in a democratic society. Guided by this principle, 
it is necessary to highlight the problems that exist in the 
criminalization of placing a person in danger of being 
infected with an infectious disease.

First, it should be emphasized that criminal punishability 
of actions assessed by the courts as placing a person in 
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danger of being infected with an infectious disease, but 
that did not lead to and could not lead to the transmission 
of the infection violates human rights.

In addition, the criminal punishability of infection with an 
infectious disease is legitimate only if the disease poses a 
serious threat to the life or health of the victim. Criminalizing 
the method of transmission of the infection, namely sexual 
transmission, provided that the infection cannot cause 
serious harm to health, excludes the legitimacy of such 
a decision.

When deciding whether to criminalize infection with a 
particularly dangerous infectious disease, one should rely 
on modern achievements of medical science. Authoritative 
medical professionals from around the world involved 
in the prevention and treatment of infectious diseases, 
including HIV/AIDS and COVID-19, insist on the need to 
decriminalize exposing someone to the risk of infection 
with an infectious disease in the absence of intent to 
transmit the infection. As stated above, in their opinion, 
the criminalization of exposing someone to the risk of 
infection with an infectious disease has a negative impact 
on the epidemiological situation. It leads to an increase in 
the number of new cases of infection. Medical professionals 
argue that criminalization of exposing someone to the 
risk of infection with an infectious disease results in a 
signi(cant number of potential carriers refusing to undergo 
testing, which leads to an increase in new cases of infection. 
All this seriously calls into question the validity of the 
opinion of lawyers who, without any compelling arguments, 
defend the need to preserve such norms. In addition, when 
formulating criminal law norms, only those terms provided 
for by legislation in the healthcare (eld should be used. 
The use of the terms “venereal disease” and “incurable 
disease” in the criminal laws of Ukraine and Poland is a 
serious shortcoming of these laws.

CONCLUSIONS 
Criminal law must consider the latest medical research 

results when determining the boundaries of its regulation. 
Medical science’s understanding of the nature of infectious 
diseases, their transmission routes, prevention, and treatment 
methods is constantly improving. Therefore, regulation in 
this area, in terms of establishing and applying criminal 
law norms, must be carried out in constant contact with 
medical professionals and correspond to the current state 
of medical science. In this regard, criminal punishment 
for human behavior that not only did not lead to the 
infection of another person with an infectious disease or 
the transmission of its virus but also objectively could not 
lead to such consequences is absolutely unacceptable.

It is necessary to proceed from the principle of necessity in a 
democratic society when deciding on the criminalization of the 
transmission of HIV, tuberculosis, sexually transmitted diseases, 
COVID-19, and other infectious diseases. Such criminalization 
can only be justi(ed if the infectious disease poses a serious 
threat to human life or health. In this regard, it is not consistent 
with the principle of necessity in a democratic society to 
criminalize the transmission of infectious diseases, including 
those transmitted primarily through sexual contact, if such 
diseases do not pose a serious threat to the life or health of 
the victim. Based on the (ndings of scientists specializing in 
the prevention and treatment of infectious diseases, including 
HIV/AIDS, it is necessary to decriminalize in the criminal law 
the placing of a person in danger of being infected with an 
infectious disease or transmitting the virus of such a disease 
if such actions are committed in the absence of intent for 
such consequences to occur. Such a decision will improve the 
e'ectiveness of the prevention and treatment of infectious 
diseases, help reduce the stigmatization of people living with 
HIV and su'ering from infectious diseases, and help protect 
their rights and legitimate interests.

Unfair criminalization as a threat to epidemic safety
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